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His  Excellency 
William  B,  Umstead 
Governor  of  North  Carolina 
Raleigh,  North  Carolina 

Dear  Governor  Umstead: 

The  Special  Commission  created  by  Chapter  1018  of  the  North 
Carolina  Session  Laws  of  19^1  for  the  purpose  of  studying  practices 
and  procedures  before  state  administrative  agencies  herewith  trans- 
mits to  Your  Excellency  its  final  Report, 

The  legislative  recommendations  of  the  Commission  which  appear 
in  the  appendix  of  this  Report  were  framed  after  many  months  of 
study  and  field  research.  It  is  the  belief  of  the  Commission  that 
the  adoption  of  these  measures  vxould  constitute  an  important  step 
in  the  improvement  of  administrative  procedure  in  our  state,  Ac- 
cordingly, we  respectfully  request  that  the  appended  bills  be 
referred  to  the  19^3  General  Assembly  with  our  earnest  recommenda- 
tion for  enactment. 

Respectfully  submitted, 


Arch  T.  Allen,  Chairman 
Administrative  Practice  and 
Procedure  Commission 
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REPORT 
OF  THE 
SPECIAL  COMMISSION  TO  STUDY 
PRACTICES  AND  PROCEDURES  BEFORE  STATE  ADMINISTRATIVE  AGENCIES 


I.  Creation  of  the  Commission 

Your  Commission  was  established  by  Act  of  the  General  Assembly  of 
North  Carolina,  Chapter  1018,  Session  Laws  of  1951,  and  is  composed  of 
the  following  members:  Alton  A,  Lennon  of  Wilmington  and  Julius  C. 
Smith  of  Greensboro,  appointed  by  the  President  of  the  Senate;  Arch 
T,  Allen  of  Raleigh,  William  B,  Rodman  of  Washington,  and  Paul  G, 
Stoner  of  Lexington,  appointed  by  the  Speaker  of  the  House  of  Repre- 
sentatives; Roma  Sawyer  Cheek  of  Durham,  appointed  by  the  Governor  5 
and  Claude  L,  Love  of  Raleigh,  designated  by  the  Attorney  General. 

The  Commission  was  created  to  "make  a  study  of  the  various 
practices  and  procedures  before  the  various  State  administrative 
agencies"  and  to  prepare  a  statement  and  report  outlining  such  prac- 
tices and  procedures  as  now  exist.  In  addition,  the  Commission  was 
directed  to  make  any  recommendations  which  it  deems  desirable  looking 
toward  a  simplification  or  uniformity  in  these  procedures  or  recommenda- 
tions for  changes  in  them.  Such  report  and  recommendations  are  con- 
tained herein. 
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A.  Purpose  of  the  Commission 

The  Act  creating  the  Commission,  read  in  the  light  of  the  history 
behind  this  and  other  legislative  efforts  in  North  Carolina  to  deal 
with  the  problem  of  procedure  before  administrative  agencies,  indicates 
that  the  Commission  was  expected  to  perform  the  following  functions. 
First,  it  was  contemplated  that  a  detailed  examination  be  made  into 
the  present  lax^  and  practice  relating  to  procedures  before  state  ad- 
ministrative agencies  in  the  conduct  of  proceedings  where  the  rights 
and  duties  of  private  persons  are  involved.  This  includes  a  study  of 
(1)  procedures  used  by  agencies  in  adopting  and  issuing  rules  and  regu- 
lations which  may  affect  the  actions  of  private  persons,  (2)  procedures 
for  giving  notice  and  an  opportunity  for  hearing  in  matters  where 
agency  action  may  affect  private  rights  and  duties,  (3)  procedure  in 
the  conduct  of  such  hearings,  and  (U)  procedure  followed  by  the  agencies 
in  making  decisions  and  issuing  orders.  Next,  the  Commission  was  ex- 
pected to  make  an  examination  into  the  law  concerning  judicial  review 
of  administrative  action.  This  includes  a  detailed  study  of  (l)  the 
extent  to  which  the  actions  and  decisions  of  administrative  agencies 
are,  by  specific  statutory  provision,  made  subject  to  review  by  a 
regular  court,  (2)  the  procedure  for  obtaining  this  judicial  review, 
and  (3)  the  nature  and  scope  of  the  reviewing  court's  power  in  deter- 
mining whether  an  agency  decision  should  be  sustained,  modified,  or 
set  aside.  And  third,  the  Commission  was  expected  to  frame,  on  the 
basis  of  a  thorough  study  of  these  things,  recommendations  designed 
(l)  to  simplify  existing  administrative  procediires  by  making  them  more 
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consistent  and  orderly,  (2)  to  make  administrative  procedures  more 
uniform,  both  within  the  agencies  and  from  agency  to  agency,  where  and 
to  the  extent  that  such  uniformity  is  feasible  and  desirable,  and  (3) 
to  establish  minimum  procedural  requirements  in  the  administrative 
process  where  they  have  been  found  inadequate. 


B.  Scope  of  Administrative  Procedure  Study 
As  Distinguished  from  Other  Studies  in  State  Government 


The  problem  which  this  Commission  was  established  to  study,  though 
not  a  new  one,  has  in  recent  years  become  a  matter  of  immediate  con- 
cern due  to  the  vast  increase  in  the  number  and  variety  of  administrative 
agencies.  The  frequency  with  which  resort  is  made  to  the  administra- 
tive tribunal  as  an  instrument  of  government  has  troubled  many  observers. 

Yet  it  is  not  the  device  itself  that  is  found  objectionable. 
Everywhere  there  is  general  recognition  of  the  fact  that  as  o\ir  social, 
political,  and  economic  life  becomes  more  con^lex,  and  government  is 
called  upon  to  enter  new  and  highly  technical  fields  of  regulation, 
the  traditional  instruments  of  government  are  not  adequate.  The  al- 
ready overburdened  legislature  is  able  to  consider  and  pass  upon  only 
the  broad  outlines  of  policy  in  much  of  our  modern  legislation.  For 
example,  in  such  areas  as  public  utility  regulation,  insurance,  banking, 
and  industrial  relations,  the  matter  of  details  must  be  left  to  a 
board  or  commission  to  be  worked  out  through  general  rules  and  regula- 
tions. Similarly,  our  already  overburdened  courts  are  without  time 
or  facilities  to  determine  all  of  the  vastly  complicated  questions  of 
fact  that  arise  under  much  of  this  modern  regulatory  legislation. 
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That  must  be  left  to  boards  and  coiTimlssions,  created  for  the  purpose 
of  administering  the  particular  law  and  staffed  with  specialists  in 
the  particular  field.  The  courts  then  are  called  upon  only  to  review 
the  decisions  of  the  administrative  tribunal  in  order  to  resolve  basic 
questions  of  law  and  to  determine  whether  the  findings  of  the  board  or 
commission  are  supported  by  sufficient  evidence. 

But  in  the  effort  to  partake  of  the  obvious  advantages  of  these 
specialized  administrative  tribunals,  the  legislature  has  delegated 
rule  making  and  Judicial  powers  in  some  instances  without  requiring 
procedures  adequate  to  insure  fairness  and  equality  of  treatment.  It 
is  often  felt  that  some  of  these  procedures  allow  persons  to  be  deprived 
of  liberty  or  property  without  the  essentials  of  due  process  of  law. 
Even  in  those  instances  where  the  legislature  has  prescribed  adequate 
procedures  to  be  followed  before  particular  administrative  agencies 
in  proceedings  which  involve  the  rights  and  privileges  of  private 
persons,  often  the  procedures  are  so  lacking  in  uniformity  from  agency 
to  agency  that  it  is  extremely  difficult  for  the  citizen  to  know  or 
ascertain  the  courses  open  to  him  for  the  protection  of  his  interests. 

This,  then,  is  the  problem  to  be  dealt  with  in  the  field  of  ad- 
ministrative procedure — to  provide  as  nearly  as  possible  the  same  pro- 
tection of  fundamental  rights  in  administrative  proceedings  as  is 
afforded  by  the  orthodox  procedures  of  a  court  of  law,  without  so 
formalizing  the  administrative  process  as  to  render  it  ineffective. 

The  Commission  has  been  careful  to  observe  the  distinction  be- 
tween the  study  of  procedure  before  administrative  agencies,  as  outlined 
above,  and  other  important  problems  that  have  attended  the  growth  and 
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development  of  oiir  governmental  system.  The  task  of  simplifying  and 
strengthening  the  basic  structure  of  state  government,  of  making  govern- 
ment operations  more  efficient  and  economical  by  eliminating  duplication 
and  waste  and  by  clarifying  and  straightening  lines  of  authority,  the 
total  problem  of  administrative  management,  all  are  of  great  importance 
and  merit  the  intensive  study  they  are  receiving  here  and  throughout 
the  nation.  However,  the  Commission  has  avoided  entering  upon  any 
of  these  inquiries  directly  (though  it  hopes  that  its  studies  and 
findings  may  be  of  considerable  help  in  these  areas),  first,  because 
the  Commission  was  specifically  directed  by  the  General  Assembly  to 
deal  with  the  problem  of  administrative  procedure,  and  second,  because 
that  problem  alone  is  of  such  magnitude  as  to  warrant  the  full  attention 
of  the  Commission  throughout  its  work. 


C,  History  of  Previous  Work  on  State 
Administrative  Procedure  Problems  in  North  Carolina 


In  order  to  obtain  the  clearest  understanding  of  the  purpose  of 
this  Commission  and  the  meaning  of  its  recommendations,  we  feel  it 
desirable  to  indicate  briefly  the  background  against  which  the  Commission 
has  worked.  For  over  fifteen  years  various  individuals  and  groups 
have  concerned  themselves  with  this  problem  of  providing  adequate  pro- 
cedures for  administrative  agencies,  and  much  has  been  accomplished, 
A  review  of  the  history  of  this  effort  will  give  added  meaning  to  the 
work  of  this  Commission. 

In  1937  the  ilorth  Carolina  State  Bar  and  the  North  Carolina  Bar 
Association,  in  recognition  of  the  growing  need  for  study  and  research 
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in  this  important  field  of  law,  established  a  Joint  Committee  on  Ad- 
ministrative Law,  This  Committee  carried  out  very  useful  investigations, 
particularly  with  reference  to  the  rules  and  regulations  of  state 
administrative  agencies.  In  annual  reports  to  the  Bar  the  Committee 
stressed  the  need  for  some  system  for  making  such  rules  and  regulations, 
which  often  have  the  force  of  latir  and  carry  criminal  penalties  for  their 
violation,  available  to  members  of  the  public  who  may  be  affected.  The 
Committee  also  stressed  the  need  for  more  adequate  provisions  for 
judicial  review  of  agency  decisions. 

In  1939  the  General  Assembly  passed  the  first  piece  of  general 
legislation  designed  to  improve  and  make  more  uniform  the  procedures 
before  certain  administrative  boards.  This  Act,  now  Chapter  1^0  of 
the  General  Statutes,  applied  to  fifteen  professional  and  vocational 
examining  and  licensing  boards.  It  established  a  standard  procedure 
to  be  followed  in  proceedings  for  the  suspension  or  revocation  of 
licenses,  and  provided  for  judicial  review  of  board  decisions  growing 
out  of  such  proceedings. 

While  this  measure  was  of  rather  narrow  application,  and  contained 
some  iir^ortant  deficiencies  which  will  be  mentioned  later  in  this  report, 
nevertheless  the  Joint  Committee  on  Administrative  Law  in  its  1939  re- 
port to  the  Bar  approved  the  measure  as  a  step  in  the  right  direction, 
and  most  observers  have  agreed  with  this  appraisal. 

In  I9I4O  the  North  Carolina  Bar  Association  adopted  a  Joint  Committee 
report  which  recommended  that  a  uniform  procedure  act  be  submitted  to 
the  General  Assembly  with  a  request  for  enactment.  The  act  suggested 
was  one  x-jhich  had  been  designed  especially  for  the  states  on  the  basis 
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of  intensive  study  by  the  American  Bar  Association  and  modified  by  the 
North  Carolina  Bar  Association's  special  committee  to  meet  local  needs. 
This  bill  was  introduced  in  the  I9UI  General  Assembly  but  it  was  not 
passed.  Instead,  the  legislature  created  a  special  commission  to  study 
the  problem  and  to  report  to  the  19U3  General  Assembly, 

As  a  result  of  the  work  of  this  19U1  Administrative  Procedure 
Study  Commission,  the  second  inportant  law  of  general  application  was 
enacted  by  the  legislature  in  its  19U3  session.  This  is  the  statute, 
now  G.S,  lLi.3-.195  to  lU3-198j  which  requires  all  state  agencies  to  file 
their  general  rules  and  regulations  and  rules  of  practice  with  the 
Secretary  of  State  before  such  rules  can  become  effective.  In  19U9  a 
provision  was  added  to  this  statute  requiring  that  copies  of  all  rules, 
the  violation  of  which  would  constitute  a  crime,  be  filed  with  the  clerk 
of  the  superior  court  in  each  county. 

This  law  and  General  Statutes  Chapter  150  dealing  with  procedures 
in  license  revocation  and  suspension  proceedings,  constitute  all  of 
North  Carolina's  general  administrative  procedure  legislation. 

The  Study  Commission  created  in  I9UI  was  continued  by  the  19U3 
General  Assembly  to  carry  on  the  valuable  work  it  had  begun.  In  19U5, 
after  further  study  and  several  hearings,  at  which  a  number  of  the 
major  agencies  appeared  to  give  their  views,  the  Commission  proposed 
an  act  to  provide  uniform  rules  of  practice  and  procedure  for  six  of 
the  larger  administrative  agencies.  Apparently,  however,  the  pressure 
of  other  business  in  that  closing  year  of  the  war  prevented  the  legis- 
lature from  giving  the  measure  thorough  consideration,  and  it  was 
never  brought  to  a  vote. 
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The  action  of  the  1951  General  Assembly  in  ci'eating  this  special 
Commission  to  study  practices  and  procedures  before  state  agencies  is, 
therefore,  a  renewed  effort  to  reach  a  solution  to  the  problem  of 
making  fair  and  relatively  uniform  the  rules  of  practice  before  ad- 
ministrative tribunals  and  the  methods  of  obtaining  judicial  review 
of  agency  determinations, 

II,  Organizing  the  Work  of  the  Commission 

A.     Tlie  First  Meeting 

Pursuant  to  the  call  of  the  Governor  in  a  letter  dated  January  U, 
1952,  the  Commission  held  its  initial  meeting  in  the  conference  room 
of  the  Attorney  General's  office  in  Raleigh  on  February  8,  1952, 
Arch  T,  Allen  was  elected  Chairman  and  Claude  L,  Love  was  elected 
Secretary, 

The  Commission  immediately  began  consideration  of  the  problem  of 
determining  the  nature  and  scope  of  the  study  which  it  should  under- 
take and  the  problem  of  determining  the  best  procedure  for  organizing 
and  carrying  out  the  work  of  the  Commission,  The  suggestions  of 
rir.  Louis  J,  Poisson  of  Wilmington,  past  chairman  of  the  North  Carolina 
Bar  Association  Committee  on  Administrative  Law,  were  received  in  the 
form  of  a  letter.  Contact  was  made  with  Mr,  Thomas  A,  Uzzell,  Jr, 
of  Asheville,  present  chairman  of  that  committee,  and  with  the  law 
schools  and  political  science  departments  of  the  colleges  and  uni- 
versities of  the  state,  in  order  to  obtain  their  suggestions  and 
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recommendations  concerning  the  Commission's  work.  The  Commission  had 
been  authorized  by  the  General  Assembly  to  utilize  the  services  and 
research  facilities  of  the  Institute  of  Government  and  to  request 
the  assistance  of  various  state  institutions  in  connection  with  the 
Commission's  work.  It  was  decided  that  this  should  be  done. 

Present  at  this  meeting  in  addition  to  the  members  of  the  Com- 
mission were  Mr,  Albert  Coates,  Director  of  the  Institute  of  Government, 
Mr,  Ernest  W,  Machen,  Jr.  and  Mr,  Max  0,  Cogburn,  Assistant  Directors, 
and  Miss  Mary  Oliver,  Research  Assistant  on  the  Institute  staff.  The 
Commission  heard  a  detailed  report  outlining  the  work  which  the 
Institute  of  Government  already  had  underway  in  this  field  and  in- 
dicating the  nature,  breadth,  and  scope  of  the  entire  subject  and  how 
it  had  been  dealt  with  in  this  and  other  states.  The  Institute  staff 
was  requested  to  continue  its  studies  and  prepare  reports  on  its  find- 
ings for  future  meetings  of  the  Commission, 

B.  Defining  the  Field  of  Study 

At  its  next  meeting  held  on  April  l8th  the  Commission  studied  re- 
ports prepared  by  the  Institute  of  Government  and  considered  further 
the  question  of  the  scope  of  the  inquiry.  The  reports  presented  at 
this  meeting  were  designed  to  show  in  detail  the  administrative  pro- 
cedures currently  employed  by  a  number  of  state  agencies.  The  agencies 
were  selected  to  represent  the  variety  in  size  and  function  that  is 
found  in  practice,  and  included  the  Wildlife  Resources  Commission,  the 
State  Board  of  Alcoholic  Control,  the  Stream  Sanitation  Committee,  the 
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Law  Enforcement  Officers'  Benefit  and  Retirement  System,  the  Em- 
ployment Security  CoiriQission,  the  Secretary  of  State  in  the  ad- 
ministration of  the  Securities  Law,  the  Industrial  Commission,  the 
Department  of  Motor  Vehicles,  and  several  of  the  licensing  boards. 

From  these  reports  the  Commission  could  see  that  the  functions 
and  operational  structures  of  the  great  variety  of  state  agencies  are 
so  diverse  that  it  would  be  extremely  difficult  to  recommend  legisla- 
tion of  a  detailed  character  establishing  a  uniform  code  of  procedure 
applicable  to  all.  It  was  felt  that  perhaps  the  most  appropriate 
form  of  administrative  procedure  act  for  such  agencies  would  be  one 
establishing  in  broad  terms  certain  basic  standards  with  regard  to 
rule  making,  adjudication  after  hearing,  and  judicial  review.  The 
Institute  of  Government  was  then  requested  to  investigate  the  possible 
need  for  a  general  act  establishing  the  right  to  judicial  review 
of  agency  decisions  and  prescribing  the  procedure  therefor.  The 
Commission  anticipated  that,  following  completion  of  its  consideration 
of  this  matter,  it  would  go  next  into  the  matter  of  procedure  for  ad- 
judication by  administrative  agencies  and  then  procedure  in  administra- 
tive rule  making. 

From  these  reports  it  was  also  seen  that,  in  contrast  to  the  great 
diversity  in  the  purposes,  function,  and  administrative  structure  of 
most  state  agencies,  the  twenty-two  occupational  licensing  boards  of 
the  state  presented  a  group  of  agencies  whose  structures,  functions 
and  purposes  are  quite  similar.  The  Commission  requested  the  Institute 
of  Government  to  make  detailed  studies  of  the  procedures  of  these 
agencies  in  order  that  the  Commission  might  determine  whether  or  not 
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it  would  be  feasible  to  frame  a  uniform  procedure  act  for  licensing 
agencies  in  terms  more  specific  and  detailed  than  would  be  feasible 
for  the  great  bulk  of  other  agencies. 

C.  Final  Selection  of  Areas  To  Be  Covered 

At  its  third  and  fourth  meetings  held  on  July  8th  and  August  8th, 
the  Commission  considered  the  many  issues  involved  in  this  study  in 
the  effort  to  determine  the  best  approach  to  North  Carolina's  ad- 
ministrative procedure  problems.  Ultimately  it  was  decided  that  a 
series  of  recommendations  should  be  made,  each  designed  to  stand  alone 
and  to  meet  a  specific  need.  The  total  of  these  recommendations,  it 
was  believed,  vjould  deal  with  all  of  the  basic  problems  as  revealed 
by  the  studies  submitted  by  the  Institute  of  Government,  and  would 
include : 

(1)  a  provision  for  making  administrative  rules  and  regulations 
more  readily  available  to  members  of  the  public  through  some  codifica- 
tion and  publication  service, 

(2)  a  provision  concerning  the  procedure  to  be  followed  in  adopt- 
ing rules  by  state  administrative  agencies, 

(3)  a  provision  establishing  uniform  procedure  in  administrative 
adjudication  and  in  the  conduct  of  hearings  by  state  agencies, 

(U)  a  provision  concerning  uniform  procedure  for  judicial  review 
of  administrative  decisions,  and 

(5)  a  complete  uniform  act  to  govern  the  procedures  of  licensing 
boards  in  rendering  decisions  in  the  administration  of  licensing  acts, 
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and  to  govern  the  method  and  scope  of  judicial  review  of  such  decisions. 
Because  a  uniform  act  governing  certain  licensing  board  activities 
already  appears  in  the  law,  and  the  most  pressing  need  seemed  to  be 
in  revising  this  law,  the  Commission  gave  first  attention  to  the  uni- 
form procedure  act  for  licensing  agencies, 

III.  The  Findings  and  Recommendations  of  the  Commission 

A,  Administrative  Procedure  before  Licensing  Boards 

1,  Findings  of  the  Commission  concerning  present  procedures 

The  Commission  has  found  that  at  the  present  time  there  are  twenty- 
two  occupations,  trades,  and  professions  whose  members  are  examined, 
licensed,  and  regulated  by  boards  that  in  each  case  are  composed  of 
members  of  the  occupation  concerned,'^  These  boards  are  state  ad- 
ministrative agencies,  although  they  perform  only  the  function  of 
regulating  their  particular  trade  or  profession  through  licensing, 
rule  making,  and  so  on.  A  thorough  examination  into  the  present  law 
concerning  the  procedures  before  these  agencies  revealed  to  the  Com- 
mission (l)  that  there  is  a  needless  lack  of  uniformity  in  the  pro- 
cedures, and  (2)  that  in  many  instances  deficiencies  exist  in  the 
procedural  requirements  that  are  of  such  importance  that  the  consti- 
tutionality of  board  action  might  be  in  question.  Although  the  present 


'^Strictly  speaking  there  are  23  boards,  because  in  the  case  of  the 
legal  profession  the  function  of  examining  and  licensing  applicants,  and 
the  function  of  regulating  lawyers  already  licensed,  are  vested  in  separate 
agencies,  the  Board  of  Law  Examiners  and  the  Council  of  the  North  Carolina 
State  Bar,  respectively. 
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Chapter  1^0  of  the  General  Statutes  furnishes  the  necessary  procedural 
requirements  in  many  cases,  that  act,  because  it  now  applies  only  to 
about  half  of  the  boards  concerned  and  because  its  provisions  are  not 
complete,  is  inadequate  to  meet  this  problem. 

With  reference  to  the  determinations  of  licensing  boards,  the 
Commission  has  found  that:  (1)  in  some  instances  a  hearing  is  required 
prior  to  a  decision  denying  an  applicant  permission  to  take  a  scheduled 
examination,  but  more  often  it  is  not;  (2)  hearings  are  normally  re- 
quired in  license  suspension  and  revocation  proceedings,  but  there  are 
instances  Tfrtiere  either  no  hearing  is  required,  or  the  procedures  to  be 
followed  in  obtaining  such  hearing  are  so  vague  and  uncertain  that 
the  licensee  is  often  at  a  loss  to  know  how  to  proceed;  (3)  hearings 
are  not  ordinarily  required  in  cases  where  the  board  refuses  to  grant 
a  renewal  of  a  license,  although  this  is  tantamount  to  a  revocation j 
(U)  in  a  remarkable  number  of  instances  there  is  no  requirement  that 
notice  of  a  proposed  hearing  be  given  to  the  person  whose  license  is 
involved,  and,  although  the  requirement  of  notice  should  be  implied, 
it  has  been  found  by  the  Commission  that  such  has  not  always  been  the 
case J  (5)  in  only  a  few  instances  are  adequate  provisions  set  out  in 
the  licensing  acts  indicating  the  procedure  to  be  followed  at  board 
hearings,  what  rights  the  parties  have,  and  how  the  decision  is  to  be 
rendered,  and  as  a  result,  hearings  are  in  actual  practice  conducted 
in  a  wide  variety  of  ways. 

When  the  Commission  turned  to  the  study  of  present  laws  regard- 
ing judicial  review  of  decisions  by  licensing  boards  an  even  greater 
lack  of  uniformity  was  discovered.  First,  the  Commission  found  that 


Ii-/-U.f'^,C-'^'.  -■    ■  '-..ric;;-  i-.S'i    vii^ 


.,■.:.■  ;.u;  '?io^.  ■!'    ■^:- ;>;./'•"-:/    ..T')*:,  -r^'i--'' 


■y  :.f\:'-.' 


:.;;?■  ■:/!;■:;  :0?- 


■i^!^ 


^nt;. 


ri;  ;:>'".'. 


vv-.!.:   ,-0,. 


^   ■•  ''T  i>  X? 


P.;    'f^'L'^ 


'  *)0  :  iC-J  tii 


i^'i'Vi      ;^■.J 


>■<'./:■■ 


T.  r.  ,■-,.,■ 


.Tn-'^'  >'•    ,  ^ .li-i' 


o.» 


'•jr'/'f  .■  V,'   ;:■.;•■,■   ■^:;   ■?'  -^'.xf  jtni..,' ■•■■•;  A  >?< 


-v..-,  '-■^.'  :'-.■  J 


Ill 


the  decisions  of  some  boards  are  not  by  statute  made  subject  to  judicial 
review.  Second,  that  even  where  review  is  expressly  provided,  wide 
variations  exist  (l)  as  to  what  kinds  of  decisions  are  made  review- 
able, (2)  as  to  the  methods  for  obtaining  the  review,  (3)  as  to  what 
court  may  hear  the  review,  (U)  as  to  the  power  of  the  court  in  deter- 
mining whether  the  board  decision  shoiild  be  affirmed,  modified,  or 
reversed.  Far  from  bringing  uniformity  out  of  the  prevailing  disorder, 
the  present  Chapter  l50  actually  adds  to  the  confusion,  because  it 
applies  only  to  about  half  of  the  boards  concerned,  and  because  many 
of  the  boards  to  which  its  provisions  are  made  applicable  have  provisions 
in  their  licensing  acts  dealing  with  the  method  and  scope  of  review. 
These  provisions  are  often  in  direct  conflict  and  there  j  s  considerable 
confusion  as  to  which  should  control. 

It  was  also  found  that  the  powers  of  the  boards  vary  widely,  es- 
pecially in  such  matters  as  the  issuing  of  subpoenas,  the  seeking  of 
injunctions  for  violations  of  the  licensing  acts,  and  the  enforcement 
of  rules. 

It  is  true  that  many  boards  with  wholly  inadequate  statutory  pro- 
cedural requirements  in  their  own  acts  have,  in  reaching  their  decisions j 
observed  standards  that  in  some  respects  are  as  rigid  as  any  that 
might  reasonably  be  suggested.  Nevertheless,  the  Commission  concluded 
on  the  basis  of  all  of  its  findings  that  there  ie  a  very  real  need 
for  specific  legislation  which  would  clearly  and  uniformly  guarantee 
the  observance  of  these  standards  by  all  boards. 

In  order  to  frame  a  proposal  that  would  accomplish  this  objective 
without  unduly  interfering  with  necessary  licensing  processes  now 
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being  used,  the  Commission  submitted  tentative  drafts  of  a  uniform 
procedure  act  to  the  secretaries  of  the  tx^renty«three  boards  that  might 
be  concerned.  This  was  done  first  at  a  conference  held  at  the  Institute 
of  Government  in  Chapel  Hill  on  September  6,  19^2,  to  which  secretaries 
of  all  licensing  agencies  were  invited,  and  later,  in  consultation 
with  a  number  of  individuals  and  representatives  of  the  various  boards. 
In  this  way  many  valuable  suggestions  were  obtained  from  those  who 
would  be  dealing  with  the  law  in  practice. 

After  many  weeks  of  careful  deliberation  and  study  the  Commission 
adopted  the  final  draft  of  a  measure  entitled  A  Uniform  Procedure  Act 
for  Licensing  Agencies,  a  copy  of  which  is  submitted  herewith  as 
Appendix  A,  This  proposal  is  recommended  to  the  General  Assembly  by 
the  Commission  as  a  means  of  guaranteeing  basic  procedural  rights  to 
persons  involved  in  licensing  board  proceedings  and  as  a  means  of 
establishing  much  needed  regularity  and  uniformity  of  procedure  in 
such  proceedings.  An  explanation  of  the  proposal  follows. 

2,  Explanation  of  the  Uniform  Procedure  Act  for  Licensing  Agencies 

The  proposal  entitled  A  Uniform  Procedure  Act  for  Licensing 
Agencies  (set  out  in  Appendix  A  of  this  report)  is  designed  to  take 
the  place  of  the  present  Chapter  1^0  of  the  General  Statutes,  Its 
purpose  is  to  establish  a  uniform  code  of  procedure  to  be  followed  by 
licensing  boards  in  the  state  in  the  administration  of  the  several 
licensing  acts. 
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a.  Application  of  the  Act.  —  The  act  is  drawn  to  apply  to  all 

of  the  twenty- two  state-wide  licensing  agencies,  that  is,  those  boards 
which  have  been  created  for  the  specific  purpose  of  regulating  particular 
occupations  and  which  are  gei*erally  composed  of  members  of  the  occupa- 
tion concerned.  It  does  not  apply  to  incidental  licensing  functions 
of  other  state  agencies  and  departments,  such  as  the  State  Board  of 
Health,  Commissioner  of  Insurance,  and  Department  of  Labor,  since  this 
Commission's  recommendation  is  that  the  procedures  of  these  agencies 
be  governed  by  a  more  general  administrative  procedure  act,  as  in- 
dicated at  pages  10  and  2k-  of  this  report, 

b.  Types  of  lxi:-d  action  affected.  —  The  scope  of  this  act  is 
set  out  in  §  1^0-10  which  gives  to  every  licensee  or  applicant  for 
license  a  right  to  have  notice  and  an  opportunity  to  be  heard  prior 

to  any  board  action  that  would,  in  any  of  the  ways  enumerated,  deprive 
such  person  of  a  license.  The  act  does  not  apply  in  cases  where  the 
applicant  is  seeking  license  by  comity  or  where  he  is  asking  for  the 
reinstatement  of  a  license  that  has  been  revoked,  since  these  matters 
are  properly  within  the  discretion  of  the  board. 

If  a  person  has  made  proper  application  to  take  an  examination 
for  licensing,  he  is  entitled  to  a  hearing  before  the  board  may  deny 
him  permission  to  take  the  examination.  The  board's  determination  that 


*As  was  pointed  out  in  a  footnote  earlier,  there  actually  are  twenty- 
three  such  boards  counting  both  the  Board  of  Law  Examiners  and  the  Council 
of  the  North  Carolina  State  Bar,  This  act  is  specifically  made  applicable 
to  the  Council,  and  under  a  companion  measure  being  proposed  by  the 
Commission  (discussed  at  page  19  cf  bhis  report),  decisions  of  the  Board 
of  Law  Examiners  may  be  taken  to  the  Council  for  hearing. 
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an  applicant  has  failed  to  pass  an  examination  required  by  law  is  not 
subject  to  hearing  or  review,  but  if  the  board  contemplates  refusing 
to  issue  a  license  to  a  person  who  has  passed  such  an  examination  it 
must  first  afford  the  person  an  opportunity  to  be  heard.  At  hearings 
in  these  cases,  which  involve  eligibility  for  examination  or  for  licensing 
after  examination,  the  burden  of  proof  is  upon  the  applicant  to  show 
that  he  has  met  all  appropriate  legal  qualifications.  This  is  in  ac- 
cordance v;ith  the  necessities  of  the  licensing  process. 

Before  a  board  may  deprive  a  person  of  a  license  already  issued, 
either  by  suspension,  revocation,  or  refusal  to  renew  the  license  (pro- 
vided the  statutory  renewal  fee  has  bsen  paid),  the  board  must  afford 
the  license  holder  an  opport-unity  to  be  heard.  At  such  hearings  the 
normal  rule  on  burden  of  proof  mil   prevail,  that  is,  the  board  must 
go  fon-iard  ^d-th  evidence  which,  on  its  face,  would  justify  whatever 
deprivation  of  license  is  contemplated, 

c.  Procedure  concerning  board  hearings.  --  The  bulk  of  this 
proposed  act  is  devoted  to  the  establishment  of  a  fairly  detailed  code 
of  procedure  to  be  followed  in  hearings  of  the  type  provided  for  in 
the  opening  sections.  Whenever  a  board  contemplates  taking  action  of 
a  kind  covered  by  the  act,  it  must  notify  the  person  to  be  affected, 
who  may  then  request  a  hearing  on  the  matter.  Failure  to  make  such  a 
request  without  sufficient  reason  will  constitute  a  waiver  of  the  right 
to  hearing.  It  is  not  necessary  that  the  entire  board  come  together 
for  all  hearings  under  this  act,  which  is  important  because  under  the 
venue  provision  it  may  be  necessar;'"  for  a  board  to  hold  hearings  in 
various  parts  of  the  state,  VJhere  the  hearing  is  in  a  county  other 
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than  that  in  which  the  board  maintains  its  office,  it  may  appoint  one 
or  more  of  its  members  to  hear  the  case.  Regardless  of  the  number  of 
board  members  present  at  the  hearing,  a  majority  of  the  board  must 
meet  to  decide  the  case,  and  all  members  participating  in  the  decision 
must  be  thoroughly  familiar  with  all  evidence  taken  at  the  hearing. 

The  rights  of  parties  to  the  hearing  are  enumerated  in  detail 
and  include  all  basic  rights  afforded  in  a  court  of  law.  The  boards 
are  not  bound  by  technical  rules  of  evidence  applicable  to  court  pro- 
ceedings. However,  in  makinf  their  decisions,  boards  must  have 
sufficient  evidence  that  is  of  a  reliable  sort  to  support  their  con- 
clusions. Written  decisions  in  all  cases  under  the  act  must  be  served 
on  the  person  affected.  - 

d.  Judicial  review.  —  VJhenever  a  person  entitled  to  a  hearing 
under  the  act  considers  himself  aggrieved  by  a  board  decision  issued 
after  hearing,  the  person  may  obtain  a  review  of  the  decision  in  the 
superior  court.  On  such  review  the  court  will  consider  the  matter 
without  a  jury.  The  judge  may  hear  oral  arguments  and  receive  written 
briefs,  but  will  not  hear  any  evidence  not  offered  at  the  hearing  un- 
less omissions  or  errors  in  the  record  are  alleged.  Board  findings  of 
fact  are  conclusive  if  supported  by  competent,  material,  and  substantial 
evidence  in  view  of  the  entire  record,  The  court  may  reverse  or  modify 
the  board  decision  for  constitutional  or  jurisdictional  reasons,  or 
for  errors  of  law.  From  the  d-^'iision  of  the  superior  court  any  party 
to  the  review  proceeding,  including  the  board,  may  appeal  to  the 
supreme  court. 
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e.  Concerning  rules;  injunctions.  —  In  addition  to  the  procedural 
provisions  relating  to  hearings  and  judicial  review,  the  act  sets  up 
a  method  whereby  the  validity  of  board  rules  may  be  tested  by  declaratory 
judgment  in  the  superior  court,  so  that  a  person  directly  affected  by 
a  rule  will  not  be  placed  in  the  position  of  having  to  violate  it  in 
order  to  obtain  a  decision  on  its  validity. 

The  act  also  contains  authority  for  boards  to  seek  injunctions  to 
prevent  violations  of  statutes  which  they  administer  and  regulations 
issued  pursuant  to  these  statutes. 

Along  with  this  principal  recommendation  concerning  licensing  boards, 
the  Commission  felt  it  necessary  to  make  two  additional  proposals  in  the 
nature  of  companion  measures.  The  first,  which  is  subsmitted  herewith 
as  Appendix  B,  is  designed  to  eliminate  from  the  present  licensing 
acts  all  procedioral  provisions  that  would  be  in  direct  conflict  with  the 
proposed  Uniform  Procedure  Act  for  Licensing  Agencies,  Although  a 
general  repealing  clause  is  inserted  in  this  uniform  act,  the  Commission 
considered  it  advisable  to  present  in  a  separate  bill  a  series  of  pro- 
visions specifically  amending  or  repealing  conflicting  laws.  This 
measure  would  do  away  with  a  great  deal  of  confusion  in  the  codifica- 
tion process  and  accordingly  the  Commission  recommends  its  adoption. 

The  second  proposal  recommended  as  a  companion  measure  to  the 
principal  act  just  discussed  deals  with  decisions  of  the  Board  of  Law 
Examiners,  As  has  been  pointed  out  earlier  the  function  of  examining 
and  licensing  applicants  to  practice  law  is  separated  from  the  function 
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of  regulating  licensed  attorneys  through  suspension  of  license  and  dis- 
barment. The  first  is  handled  by  the  Board  of  Law  Examiners,  the  second 
by  the  Council  of  the  North  Carolina  State  Bar,  Due  to  the  special 
problems  that  arise  out  of  this  arrangement  the  Commission  was  of 
opinion  that  the  most  appropriate  method  of  procedure  would  be  (1)  to 
have  the  provisions  of  the  uniform  act  applicable  to  proceedings  before 
the  Bar  Council,  and  (2)  to  have  the  decisions  of  the  Board  of  Law 
Examiners  subject  to  review  by  the  Bar  Council  in  accordance  with  such 
provisions.  In  order  to  accomplish  the  latter,  the  Commission  pre- 
pared a  measure  entitled  An  Act  Concerning  Decisions  of  the  Board  of 
Law  Examiners,  submitted  herewith  as  Appendix  C,  This  provision  is 
designed  to  be  inserted  in  Chapter  8U  of  the  General  Statutes,  relating 
to  attorneys,  and  sets  out  the  method  by  which  decisions  of  the  Board 
of  Law  Examiners  relating  to  the  eligibility  of  applicants  to  take 
examinations  and  to  be  licensed  after  passing  an  examination  may  be 
carried  before  the  Bar  Coimcil  for  hearing.  The  procedure  used  in 
determining  the  applicant's  qualification  for  examination  or  for 
licensing  would  be  quite  like  that  used  in  instances  where  only  one 
card  is  involved, 

B,  Procedure  Concerning  Judicial  Review  of 
Decisions  of  Administrative  Agencies 

1.  Findings  of  the  Commission  concerning  .judicial  review 

A  thorough  examination  of  the  present  statutes  concerning  all  of 
the  agencies  in  Worth  Carolina  that  have  power  to  make  quasi- judicial 
determinations  revealed  to  the  Commission  that  provisions  for  judicial 
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review  of  such  determinations  are  quite  inadequate,  A  variety  of 
different  situations  present  themselves  in  this  connection.  Some 
statutes  which  give  an  agency  authority  to  render  decisions  in  matters 
involving  private  rights  fail  to  provide  either  for  a  hearing  or  for 
judicial  review  of  the  agency  action.  Others  provide  for  hearing  but 
not  for  judicial  review.  Still  others  provide  both  for  hearing  and  for 
judicial  review  but  make  no  mention  of  how  the  review  is  to  be  obtained 
or  what  kind  of  review  the  court  is  to  make,  A  few  statutes  simply 
state  that  the  decisions  of  the  agency  rendered  in  connection  with  a 
certain  matter  are  "subject  to  appeal  to  the  courts,"  thereby  giving 
the  right  to  review  without  any  provision  for  prior  hearing  and 
without  indicating  any  procedure  for  implementing  the  right. 

The  Commission  concluded  that  a  general  act  would  be  necessary 
giving  to  every  person  the  right  to  seek  judicial  review  of  any  ad- 
ministrative decision  adversely  affecting  his  rights,  when  the  decision 
is  of  a  kind  that  may  be  rendered  only  after  an  opportunity  for  agency 
hearing.  Such  an  act  would  establish  a  uniform  procedure  to  be  followed 
whenever  the  statute  concerned  does  not  contain  adequate  procedural 
provisions. 

Again,  after  considerable  study  of  existing  laws  and  practices, 
and  after  thorough  consideration  of  several  alternative  approaches,  the 
Commission  approved  the  final  draft  of  a  measure  entitled  An  Act  for 
Judicial  Review  of  Administrative  Determinations.  (See  Appendix  D) 

2,  Explanation  of  the  Act  for  Judicial  Review  of  Administrative  Decisions 

The  proposal  entitled  A  Uniform  Act  for  Review  of  Administrative 
Decisions  is  designed  to  provide  and  govern  the  procedures  and  scope 
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of  judicial  review  of  certain  administrative  decisions  in  instances  where 
no  review  is  provided  or  where  the  procedure  for  review  already  provided 
is  inadequate.  The  act  does  not  affect  decisions  made  by  those  agencies 
whose  procedures  are  governed  by  Chapter  l50  of  the  General  Statutes, 
nor  does  it  affect  agencies  in  the  legislative  or  judicial  branches 
of  the  government.  The  act  states,  in  effect,  that  whenever  the  legal 
rights,  duties,  or  privileges  of  specific  parties  are  affected  by  an 
agency  decision  and  such  decision  is  required  by  law  or  constitutional 
right  to  be  made  after  an  opportunity  for  agency  hearing,  there  shall 
be  a  right  to  judicial  review  of  the  decision  in  the  manner  provided 
by  the  act  unless  some  other  applicable  statute  already  provides  ade- 
quate procedure  for  judicial  reviex7. 

The  act  makes  no  attempt  to  say  specifically  what  agencies  are 
affected  or  what  decisions  of  those  agencies  are  affected.  There  will 
be  instances  where  some  decisions  made  by  a  particular  agency  will  be 
affected  while  other  decisions  made  by  the  same  agency  will  not.  For 
exan^le,  some  decisions  of  a  large  agency  with  power  to  make  several 
kinds  of  decisions  may  already  be  reviewable  in  an  adequate  manner—if 
so,  the  present  act  will  not  affect  such  decisions.  However,  other 
decisions  of  this  agency  may  not  be  subject  to  review  under  an  ade- 
quate statute,  and  if  they  are  decisions  which  by  law  or  constitutional 
right  should  be  made  only  after  an  agency  hearing,  then  this  act  iri.ll 
govern  the  procedure  and  scope  of  judicial  review  of  such  decisions. 
The  act  provides  general  directions  as  to  what  kind  of  agency  decisions 
are  subject  to  the  act;  but  the  duty  of  determining  in  a  specific  case 
whether  a  decision  is  reviewable  under  this  act  is  left  with  the  bar 
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and  bench.  An  attorney  faced  with  a  statute  which  provides  an  agency 
hearing  for  a  decision  but  says  nothing  about  judicial  review  will 
see  that  such  decision  will  be  reviewable  under  the  present  act.  Or, 
if  the  statute  does  not  provide  for  an  agency  hearing  but  the  right 
affected  by  the  decision  is  within  the  protection  of  the  Constitution, 
then  again  he  will  know  that  such  decision  will  be  reviewable  under  the 
present  act. 

The  act  also  provides  that  an  unreasonable  delay  by  an  agency 
in  reaching  its  decision — if  the  decision  is  one  affected  by  the  act — 
is  justification  for  seeking  a  court  order  to  compel  action  by  the 
agency. 

A  person  seeking  court  review  under  this  measure  must  file  a 
petition  to  that  effect  in  the  superior  court  of  Wake  County,  Such 
petition  must  state  what  exceptions  are  taken  to  the  decision  and  must 
be  filed  not  later  than  thirty  days  after  such  person  has  been  served 
with  the  agency  decision.  Failure  to  file  such  petition  is  a  waiver 
of  the  right  to  review  unless  the  court  should  find  such  fail\ire  was 
for  good  cause.  Within  ten  days  of  such  filing  the  petitioner  must 
serve  a  copy  of  the  petition  upon  the  agency  and  all  parties  to  the 
proceeding.  Any  party  to  the  proceeding  may  become  a  party  to  the 
review  by  so  notifying  the  court  within  ten  days  after  having  been 
served. 

Within  thirty  days  after  service  of  a  copy  of  the  petition  the 
agency  must  transmit  to  the  court  the  original  or  a  certified  copy 
of  the  record,  if  a  record  has  been  made.  The  parties  may  stipulate 
to  shorten  the  record  and  additional  cost  may  be  assessed  a  party  for 
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unreasonably  refusing  so  to  stipulate.  If  no  record  has  been  made  or 
the  record  is  inadequate,  the  review  will  be  de  novo.  There  are  pro- 
visions for  seeking  orders  to  stay  the  effect  of  a  board  decision  and 
also  provisions  for  taking  newly  discovered  evidence. 

On  review  the  court  sits  id.thout  a  jury  and  may  hear  oral  arguments 
and  receive  written  briefs.  The  court  is  not  to  take  new  evidence  ex^ 
cept  in  cases  of  alleged  irregularities  in  procedure  not  revealed  in 
the  record  or  in  cases  where  the  record  is  inadequate.  Agency  findings 
of  fact  are  conclusive  if  supported  by  competent,  material,  and  sub- 
stantial evidence  in  view  of  the  entire  record.  The  court  may  reverse 
or  modify  the  agency  decision  for  constitutional  and  jurisdictional 
reasons,  or  for  errors  of  law.  Whenever  the  court  reverses  or  modifies 
a  decision  a  written  statement  of  the  reasons  is  required. 

Either  party  may  appeal  from  the  superior  court  to  the  supreme 
court  under  rules  of  procedure  applicable  in  other  civil  cases.  Again 
provision  is  made  for  seeking  a  stay  order, 

IV,  What  Remains  To  Be  Done  in  the  Administrative 

Procedure  Study 

As  was  indicated  in  an  earlier  part  of  this  report  the  total  task 
which  the  Commission  conceived  to  be  within  the  scope  of  its  purpose 
could  not  be  completed  in  the  time  available.  In  the  past  year  the 
Commission  began  studies  concerning  (1)  the  making  of  administrative 
rules  and  regulations,  (2)  procedure  for  administrative  adjudication, 
(3)  uniform  procedure  for  judicial  review  of  administrative  decisions, 
and  (U)  uniform  procedure  for  licensing  agencies.  What  is  involved  in 
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each  of  these  items  is  stated  briefly  in  the  opening  section  of  this 
report  dealing  with  the  scope  of  the  study. 

The  Gornmission  has  completed  its  findings  as  to  the  third  and 
fourth  problems  just  listed,  and  the  formal  recommendation  of  this 
Commission  is  that  the  four  measures  submitted  in  the  appendix  of 
this  report  be  adopted  by  the  General  Assembly  of  North  Carolina  in 
its  1953  Session. 

The  Commission  is  of  the  opinion  that  the  work  which  is  already 
well  -underway  in  these  remaining  areas  should  be  carried  to  completion. 
In  order  for  the  knowledge  and  experience  gained  by  this  Commission 
through  its  studies  of  the  past  year  to  be  most  fully  utilized,  it  is 
the  recommendation  of  this  Commission  that  the  General  Assembly  con- 
sider the  continuation  of  a  special  commission  to  carry  out  the  program 
begun  under  Chapter  1018  of  the  Session  Laws  of  1951 » 

The  Commission  desires  to  express  publicly  its  appreciation  to  the 
Institute  of  Government,  and  to  the  individual  members  of  its  staff, 
for  their  splendid  work  and  assistance  in  connection  with  the  voluminous 
research  and  detailed  study  of  the  problems  involved. 
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Respectfully  submitted,  this  1st  day  of  December,  19^2, 
Members  of  the  Special  Commission  to  Study  Practices  and  Procedures 
before  the  State  Administrative  Agencies, 

s/    Arch  T,  Allen,  Chairman 


s/    Dr,  Roma  Sax^er  Cheek 


s/    Alton  A,  Lennon 


s/    Claude  L,  Love 


s/    William  B.  Rodman 


s/    Julius  C.  Smith 


s/    Paul  G,  S toner 
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A  PROPOSED 
UNIFOm^  PROCEDURE  ACT  FOR  LICENSING  AGENCIES 
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UNIFORM  PROCEDURE  ACT  F^® 
LICENSING  AGENCIES 


Section  1,  f Section  repealing  ^§  1^0-1  through  l50-8  of  the  General 

Statutes  and  enacting  in  lieu  thereof  the  following  S§  150-^ 
through  1^0-35.] 

§  l^O-S*.  Definitions.  —  As  used  in  this  chapter  the  term  "board" 

shall  mean 

the  State  Board  of  Certified  Public  Accountant  Examiners, 

the  State  Board  of  Architectural  Examination  and  Registration, 

the  North  Carolina  State  Bar  Council, 

the  State  Board  of  Barber  Examiners, 

the  State  Board  of  Chiropody  Examiners, 

the  North  Carolina  State  Board  of  Chiropractic  Examiners, 

the  North  Carolina  Licensing  Board  for  Contractors, 

the  North  Carolina  State  Boar'^  of  Cosmetic  Art  Examiners, 

the  State  Board  of  Dental  Examiners, 

the  Board  of  Examiners  of  Electrical  Contractors, 

the  State  Board  of  Embalmers  and  Fvmeral  Directors, 

the  State  Board  of  Registration  for  Engineers  and  Land  Surveyors, 

the  Board  of  Medical  Examiners  of  the  State  of  North  Carolina, 

the  North  Carolina  Board  of  Nurse  Examiners,  and  the  North  Carolina 

Board  of  Nurse  Examiners  Enlarged, 
the  North  Carolina  Board  of  Opticians, 

the  North  Carolina  State  Board  of  Examiners  in  Optometry, 
the  North  Carolina  State  Board  of  Osteopathic  Examination 

and  Registration, 
the  North  Carolina  State  Board  of  Pharmacy, 

the  State  Board  of  Examiners  of  Plumbing  and  Heating  Contractors, 
the  State  Examining  Committee  of  Physical  Therapists, 
the  Board  of  Examiners  for  Licensing  Tile  Contractors,  and 
the  North  Carolina  Board  of  Veterinary  Medical  Examiners. 
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§  1^0-10.  Opportunity  for  licensee  or  applicant  to  have  hearing.  - 
Every  licensee  or  applicant  for  a  license,  except  applicants  for  license 
by  comity  and  applicants  for  reinstatement  after  revocation,  shall  be 
afforded  notice  and  an  opportunity  to  be  heard  before  the  board  shall 
have  authority  to  take  any  action,  whe  effect  of  which  would  be 

(a)  to  deny  permission  to  take  an  examination  for  licensing 
for  which  application  has  been  duly  madej  or 

(b)  to  deny  a  license  after  examination  for  any  cause  other 
than  failure  to  pass  an  examination j  or 

(c)  to  withhold  the  renewal  of  a  license  for  any  cause 
other  than  failure  to  pay  a  statutory  renewal  fee;  or 

(d)  to  suspend  a  license;  or 

(e)  to  revoke  a  license, 

§  1^0-11,  Notice  of  contemplated  board  action;  request  for 
hearing;  notice  of  hearing.  —  (a)  When  a  board  contemplates  taking 
any  action  of  a  type  specified  in  subsections  (a)  or  (b)  of  §  150-10 
it  shall  give  to  the  applicant  a  written  notice  containing  a  statement: 

(1)  that  the  applicant  has  failed  to  satisfy  the  board  of  his 
qualifications  to  be  examined  or  to  be  issued  a  license, 
as  the  case  may  be; 

(2)  indicating  in  what  respects  the  applicant  has  so  failed  to 
satisfy  the  board;  and 

(3)  that  the  applicant  may  secure  a  hearing  before  the  board 
by  depositing  in  the  mail  within  twenty  days  after  service 
of  said  notice,  a  registered  letter  addressed  to  the  board 
and  containing  a  request  for  a  hearing. 
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In  any  board  proceeding  involvirig  the  denial  of  a  duly  made  appli- 
cation to  take  an  examination,  or  refusal  to  issue  a  license  after  an 
applicant  has  taken  and  passed  an  examination,  the  burden  of  satisfy- 
ing the  board  of  the  applicant's  qualifications  shall  be  upon  the 
applicant, 

(b)  When  a  board  contemplates  taking  any  action  of  a  type  specified 
in  subsections  (c),  (d),  or  (e)  of  §  ISJO-IO  it  shall  give  to  the  licensee 
a  written  notice  containing  a  statement: 

(1)  that  the  board  has  sufficient  evidence  which,  if  not  re- 
butted or  explained,  will  justify  the  board  in  taking  the 
contemplated  action; 

(2)  indicating  the  general  nature  of  the  evidence;  and 

(3)  that  unless  the  licensee  or  applicant  within  twenty  days 
after  service  of  said  notice  deposits  in  the  mails  a 
registered  letter  addressed  to  the  board  and  containing 
a  request  for  a  hearing,  the  board  will  take  the  con- 
templated action, 

(c)  If  the  licensee  or  applicant  does  not  mail  a  request  for  a 
hearing  within  the  time  and  in  the  manner  required  by  this  section, 
the  board  may  take  the  action  contemplated  in  the  notice  and  such 
action  shall  be  final  and  not  subject  to  judicial  review. 

If  the  licensee  or  applicant  does  mail  a  request  for  a  hearing  as 
required  by  this  section,  the  board  shall,  within  twenty  days  of  receipt 
of  such  request,  notify  the  licensee  or  applicant  of  the  time  and  place 
of  hearing,  which  hearing  shall  be  held  not  more  than  thirty  nor  less 
than  ten  days  from  the  date  of  the  service  of  such  notice. 
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§  150-12,  Method  of  serving  notice  of  hearing,  —  Any  notice  re- 
quired by  §  1^0-11  may  be  served  either  personally  by  an  officer 
authorized  by  law  to  serve  process,  or  by  registered  mail,  return  re- 
ceipt requested,  directed  to  the  licensee  or  applicant  at  his  last 
known  address  as  shown  by  the  records  of  the  board.  If  notice  is  served 
personally,  it  shall  be  deemed  to  have  been  served  at  the  time  when  the 
officer  delivers  the  notice  to  the  person  addressed.  Where  notice  is 
served  by  registered  mail,  it  shall  be  deemed  to  have  been  served  on 
the  date  borne  by  the  return  receipt  showing  delivery  of  the  notice  to 
the  addressee  or  refusal  of  the  addressee  to  accept  the  notice, 

§  15O-I3.  Venue  of  hearing.  —  Board  hearings  held  under  the  pro- 
visions of  this  chapter  shall  be  conducted  in  the  county  in  which  the 
person  whose  license  is  involved  maintains  his  residence,  or  at  the 
election  of  the  board,  in  any  county  in  which  the  act  or  acts  complained 
of  occurred;  except  that,  in  cases  involving  initial  licensing,  hear- 
ings shall  be  held  in  the  county  where  the  board  maintains  its  office. 
In  any  case,  however,  the  person  whose  license  is  involved  and  the  board 
may  agree  that  the  hearing  is  to  be  held  in  some  other  county, 

§  l^O-lHt  Hearings  public;  use  of  trial  examiner  or  committee.  — 
All  board  hearings  under  this  chapter  shall  be  open  to  the  public.  At 
all  such  hearings  at  least  a  majority  of  the  board  members  shall  be 
present  to  hear  and  determine  the  matter j  except  that,  in  cases  where 
the  hearing  is  held  in  a  county  other  than  that  in  which  the  board 
maintains  its  office,  the  board  may  designate  in  writing  one  or  more 
of  its  members  to  conduct  the  hearing  as  a  trial  examiner  or  trial 
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committee,  with  the  decision  to  be  rendered  in  accordance  with  the  pro- 
visions of  §  150-20. 

§  150-15,  Rights  of  person  entitled  to  hearing.  —  A  person  entitled 
to  be  heard  pursuant  to  thnn  "hapter  shall  have  the  right 

(a)  to  be  represented  by  counsel^ 

(b)  to  present  all  relevant  evidence  by  means  of  witnesses  and 
books,  papers,  and  documents; 

(c)  to  examine  all  opposing  witnesses  on  any  matter  relevant 
to  the  issues;  and 

(d)  to  have  subpoenas  and  subpoenas  duces  tecum  issued  to  compel 
the  attendance  of  witnesses  and  the  production  of  relevant 
books,  papers,  and  documents  upon  making  written  request 
therefor  to  the  board, 

§  l$0-l6.  Powers  of  board  in  connection  with  hearing,  —  In  con- 
nection with  any  hearing  held  pursuant  to  the  provisions  of  this  chapter 
the  board  or  its  trial  examiner  or  committee  shall  have  power 

(a)  to  have  counsel  to  develop  the  case; 

(b)  to  subpoena  witnesses  and  relevant  books,  papers,  and 
documents; 

(c)  to  administer  oaths  or  affirmations  to  witnesses  called 
to  testify; 

(d)  to  take  testimony; 

(e)  to  examine  witnesses;  and 

(f )  to  direct  a  continuance  of  any  case. 
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§  150-17.  Contempt  procedure,  —  In  proceedings  before  a  board  or 
its  trial  examiner  or  committee,  if  any  person  refuses  to  respond  to  a 
subpoena,  or  refuses  to  take  the  oath  or  affirmation  as  a  witness  or 
thereafter  refuses  to  be  examined,  or  refuses  to  obey  any  lawful  order 
of  a  board  contained  in  its  decision  rendered  after  hearing,  the 
secretary  of  the  board  may  apply  to  the  superior  court  of  the  county 
where  the  proceedings  are  being  held  for  an  order  directing  that  per- 
son to  take  the  requisite  action.  The  court  shall  issue  such  order 
in  its  discretion.  Should  any  person  willfully  fail  to  comply  with  an 
order  so  issued  the  court  shall  punish  him  as  for  contempt, 

§  1^0-18 ,  Rules  of  evidence,  —  In  proceedings  held  pursuant  to 
this  chapter,  boards  may  admit  any  evidence  and  may  give  probative  ef- 
fect to  evidence  that  is  of  a  kind  commonly  relied  on  by  reasonably 
prudent  men  in  the  conduct  of  serious  affairs.  Boards  may  in  their 
discretion  exclude  incompetent,  irrelevant,  immaterial,  and  unduly 
repetitious  evidence.  In  proceedings  involving  the  suspension,  revoca- 
tion, or  the  withholding  of  the  renewal  of  a  license,  rules  of  privilege 
shall  be  applicable  to  the  same  extent  as  in  proceedings  before  the 
courts  of  this  state, 

§  1^0-19,  Transcript  of  the  proceedings.  —  In  all  hearings  con- 
ducted pursuant  to  this  chapter,  a  complete  record  shall  be  made  of  all 
evidence  received  during  the  course  of  the  hearing, 

§  1^0-20,  Manner  and  time  of  rendering  decision,  —  After  a  hear- 
ing has  been  coiT5)leted  the  members  of  the  board  who  conducted  the  hearing 
shall  proceed  to  consider  the  case  and  as  soon  as  practicable  shall 
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render  their  decision.  If  the  hearing  was  conducted  by  a  trial  examiner 
or  trial  committee,  the  decision  shall  be  rendered  by  the  board  at  a 
meeting  where  a  majority  of  the  members  are  present  and  participating 
in  the  decision,  provided  that  all  such  members  who  were  not  present 
throughout  the  hearing  must  thoroughly  familiarize  themselves  with 
the  entire  record  including  all  evidence  taken  at  the  hearing  before 
participating  in  the  decision.  In  any  case  the  decision  must  be  rendered 
within  ninety  days  after  the  hearing, 

§  150-21,  Service  of  written  decision,  —  Within  five  days  after 
the  decision  is  rendered  the  board  shall  serve  upon  the  person  whose 
license  is  involved  a  written  copy  of  the  decision,  either  personally 
or  by  registered  mail.  If  the  decision  is  sent  by  registered  mail  it 
shall  be  deemed  to  have  been  served  on  the  date  borne  on  the  return 
receipt, 

§  1^0-22,  Procedure  where  person  fails  to  request  or  appear  for 
hearing,  —  If  a  person  who  has  requested  a  hearing  does  not  appear, 
and  no  continuance  has  been  granted,  the  board  or  its  trial  examiner 
or  committee  may  hear  the  evidence  of  such  witnesses  as  may  have  ap- 
peared, and  the  board  may  proceed  to  consider  the  matter  and  dispose 
of  it  on  the  basis  of  the  evidence  before  it  in  the  manner  required 
by  §  l50-20« 

Where  because  of  accident,  sickness,  or  other  cause  a  person  fails 
to  request  a  hearing  or  fails  to  appear  for  a  hearing  which  he  has  re- 
quested, the  person  may  within  a  reasonable  time  apply  to  the  board  to 
reopen  the  proceeding,  and  the  board  upon  finding  such  cause  sufficient 
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shall  immediately  fix  a  time  and  place  for  hearing  and  give  such  person 
notice  thereof  as  required  by  §§  150-I1  and  1^0-12,  At  the  time  and 
place  fixed  a  hearing  shall  be  held  in  the  same  manner  as  would  have 
been  employed  if  the  person  had  appeared  in  response  to  the  original 
notice  of  hearings 

§  1^0-23,  Contents  of  decision.  —  The  decision  of  the  board  shall 
contain 

(a)  findings  of  fact  made  by  the  board j 

(b)  conclusions  of  law  reached  by  the  board; 

(c)  the  order  of  the  board  based  upon  these  findings  of 
fact  and  conclusions  of  law;  and 

(d)  a  statement  informing  the  person  whose  license  is  in- 
volved of  his  right  to  appeal  to  the  courts  and  the 
time  within  which  such  appeal  must  be  sought, 

§  150-2U,  Availability  of  .judicial  review;  notice  of  appeal; 
waiver  of  right  to  appeal,  —  Any  person  entitled  to  a  hearing  pursuant 
to  this  chapter  xijho  is  aggrieved  by  an  adverse  decision  of  a  board  issued 
after  hearing,  may  obtain  a  review  of  the  decision  in  the  superior  court 
of  Wake  Coxrnty,  or  in  the  superior  court  of  the  county  in  which  the 
hearing  was  held,  or,  upon  agreement  of  the  parties  to  the  appeal,  in 
any  other  superior  court  of  the  state*  In  order  to  obtain  such  review 
such  person  must,  within  twenty  days  after  the  date  of  service  of  the 
decision  as  required  by  §  1^0-21,  file  with  the  board  secretary  a 
written  notice  of  appeal,  stating  all  exceptions  taken  to  the  decision 
and  indicating  the  court  in  which  the  appeal  is  to  be  heard.  Failure 
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to  file  such  notice  of  appeal  in  the  manner  and  within  the  time  stated 
shall  operate  as  a  waiver  of  the  right  to  appeal  and  shall  result  in 
the  decision  of  the  board  becoming  finalj  except  that  for  good  cause 
shown,  the  judge  of  the  superior  court  may  issue  an  order  permitting 
a  review  of  the  board  decision  notwithstanding  such  waiver, 

§  150-25,  Record  filed  by  board  with  clerk  of  superior  court; 
contents  of  record,  —  Within  thirty  days  after  receipt  of  the  notice 
of  appeal,  the  board  shall  prepare,  certify,  and  file  with  the  clerk 
of  the  superior  court  in  the  proper  county  the  record  of  the  case, 
comprising 

(a)  a  copy  of  the  notice  of  hearing  required  under  §§  150-11  and 
150-12; 

(b)  a  complete  transcript  of  the  testimony  taken  at  the  hearing; 

(c)  copies  of  all  pertinent  documents  and  other  written  evi- 
dence introduced  at  the  hearing; 

(d)  a  copy  of  the  decision  of  the  board  containing  the  items 
specified  in  §  l50-23;  and 

(e)  a  copy  of  the  notice  of  appeal  containing  the  exceptions 
filed  to  the  decision. 

With  the  permission  of  the  court,  the  record  may  be  shortened  by  stipula- 
tion  of  all  parties  to  the  review  proceeding.  Any  party  unreasonably 
refusing  to  stipulate  to  limit  the  record  may  be  taxed  by  the  court 
for  such  additional  costs  as  may  be  occasioned  by  the  refusal.  The 
court  may  require  or  permit  subsequent  corrections  or  additions  to  the 
record  when  deemed  desirable. 
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§  1^0-26,  Appeal  bond;  stay  of  board  order,  —  The  person  seeking 
the  review  shall  file  with  the  clerk  of  the  reviewing  court  a  copy  of 
the  notice  of  appeal  and  an  appeal  bond  of  $200  at  the  same  time  the 
notice  of  appeal  is  filed  with  the  board  as  required  by  §  l5o-2U,  At 
any  time  before  or  during  the  review  proceeding  the  aggrieved  person 
may  apply  to  the  reviewing  court  for  an  order  staying  the  operation  of 
the  board  decision  pending  the  outcome  of  the  review,  The  court  may 
grant  or  deny  the  stay  in  its  discretion, 

§  1^0-27.  Scope  of  review;  power  of  court  in  disposing  of  the 
case,  —  Upon  the  review  of  any  board  decision  under  this  chapter,  the 
judge  shall  sit  without  a  jury,  and  may  hear  oral  arguments  and  receive 
written  briefs,  but  no  evidence  not  offered  at  the  hearing  shall  be 
taken,  except  that  in  cases  of  alleged  omissions  or  errors  in  the  record, 
testimony  thereon  may  be  taken  by  the  court.  The  court  may  affirm  the 
decision  of  the  agency  or  remand  the  case  for  further  proceedings j  or 
it  may  reverse  or  modify  the  decision  if  the  substantial  rights  of  the 
petitioners  may  have  been  prejudiced  because  the  administrative  find- 
ings, inferences,  conclusions,  or  decisions  are; 

(a)  in  violation  of  constitutional  provisions^  or 

(b)  in  excess  of  the  statutory  authority  or  juris- 
diction of  the  agencyj  or 

(c)  made  upon  unlawful  procediu^ej  or 

(d)  affected  by  other  error  of  law;  or 

(e)  unsupported  by  competent,  material,  and  substantial 
evidence  in  view  of  the  entire  record  as  submitted;  or 

(f )  arbitrary  or  capricious. 
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If  the  court  reverses  or  modifies  the  decision  of  the  agency,  the  judge 
shall  set  out  in  writing,  which  writing  shall  become  a  part  of  the  record, 
the  reasons  for  such  reversal  or  modification, 

§  1^0-28,  Power  of  board  to  reopen  the  case.  —  At  any  time  after 
the  hearing  and  prior  to  the  service  of  the  board's  decision,  the  per- 
son affected  may  request  the  board  to  reopen  the  case  to  receive  ad- 
ditional evidence  or  for  other  cause.  The  granting  or  refusing  of 
such  request  shall  be  within  the  board's  discretion.  The  board  may  re- 
open the  case  on  its  own  motion  at  any  time  before  notice  of  appeal  is 
filed;  thereafter,  it  may  do  so  only  with  permission  of  the  reviewing 
court, 

§  l50-29.  Power  of  reviewing  court  to  remand  for  hearing  newly 
discovered  evidence;  procedure  beforfc  the  board,  —  At  any  time  after 
the  notice  of  appeal  has  been  filed,  the  aggrieved  person  may  apply  to 
the  reviewing  court  for  leave  to  present  additional  evidence.  If  the 
court  is  satisfied  that  the  evidence  is  material  to  the  issues,  that 
it  is  not  merely  cumulative,  and  that  it  could  not  reasonably  have  been 
presented  at  the  hearing  before  the  board,  the  court  may  remand  the 
case  to  the  board  where  additional  evidence  shall  be  heard.  The  board 
may  then  affirm  or  modify  its  findings  of  fact  and  its  decision,  and 
shall  file  with  the  reviewing  court  as  a  part  of  the  record  the  ad- 
ditional evidence,  together  with  the  affirmation  of,  or  any  modifica- 
tions in,  its  findings  or  decision, 

§  l$0-30.  Appeal  to  supreme  court;  appeal  bond,  —  Any  party  to 
the  review  proceedings,  including  the  board,  may  appeal  to  the  supreme 
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coiirt  from  the  decision  of  the  superior  court  under  rules  of  procedure 
applicable  in  other  civil  cases.  No  appeal  bond  shall  be  required  of 
the  board.  The  appealing  party  may  apply  to  the  superior  court  for  a 
stay  of  that  court's  decision  or  a  stay  of  the  board's  decision,  which- 
ever shall  be  appropriate,  pending  the  outcome  of  the  appeal  to  the 
supreme  court, 

§  1^0-31,  Povjer  of  board  to  sue;  to  seek  court  action  in  preventing 
violations,  —  Any  board  may  appear  in  its  own  name  in  the  courts  of 
the  state  and  may  apply  to  courts  having  jurisdiction  for  injunctions 
to  prevent  violations  of  statutes  administered  by  the  board  and  of 
regulations  issued  pursuant  to  those  statutes,  and  such  courts  shall 
have  power  to  grant  such  injunctions  regardless  of  whether  criminal 
prosecution  has  been  or  may  be  instituted  as  a  result  of  such  violations, 

§  1^0-32 ,  Declaratory  judgment  on  validity  of  rules,  —  The  validity 
of  any  rule  adopted  by  a  board  may  be  determined  upon  petition  for  a 
declaratory  judgment  thereon  addressed  to  the  superior  court  of  Wake 
County  when  it  appears  that  the  rule,  or  its  threatened  application, 
interferes  with  or  impairs,  or  threatens  to  interfere  with  or  impair, 
the  legal  rights  or  privileges  of  the  petitioner.  The  court  shall  de- 
clare the  rule  invalid  if  it  finds  that  the  rule  violates  or  conflicts 
with  constitutional  or  statutory  provisions  or  exceeds  the  statutory 
authority  of  the  board j  provided,  however,  that  the  validity  of  rules 
and  regulations  of  the  Council  of  the  North  Carolina  State  Bar  shall 
be  determined  only  in  the  manner  prescribed  in  G.S,  §  81;-21, 

§  150-33.  Judicial  review  procedure  exclusive,  —  The  provisions  of 
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this  chapter  providing  a  uniform  method  of  judicial  reviexir  of  board  actions 
of  the  kind  specified  in  §  1^0-10  shall  constitute  an  exclusive  method 
of  court  review  in  such  cases  and  shall  be  in  lieu  of  any  other  review 
procedure  available  under  statute  or  otherwise.  Nothing  herein,  however, 
shall  be  construed  to  bar  the  use  of  any  available  remedies  to  test  the 
legality  of  any  type  of  board  action  not  specified  in  §  1^0-10, 

§  150-3U.  Amending  and  repealing,  --  The  provisions  of  this  act  may 
be  amended,  repealed,  or  superseded  by  another  act  of  the  legislature 
only  by  direct  reference  to  the  section  or  sections  of  this  act  being 
amended,  repealed,  or  superseded, 

§  l50-35.  Provisions  declared  severable,  —  If  any  provision  of  this 
act  or  the  application  thereof  to  any  person  or  circumstance  is  held  in- 
valid, such  invalidity  shall  not  affec;t  other  provisions  or  applications 
of  the  act  xiihich  can  be  given  effect  without  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  act  are  declared 
to  be  severable. 

Section  2,  All  laws  and  clauses  of  laws  in  conflict  with  this  act  are 
hereby  repealed. 
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APPENDIX  B 


AN  ACT  AMENDING  PRESENT  LICENSING  ACTS  TO  REMOVE 
PROVISIONS  IN  CONFLICT  WITH  PROPOSED  REVISION 
OF  GENERAL  STATUTES  CHAPTER  l50 


I      '       .    J' 


AN  ACT  AMENDING  PRESENT  LICENSING  ACTS  TO  REMOVE 
PROVISIONS  IN  CONFLICT  WITH  PROPOSED  REVISION 
OF  GENERAL  STATUTES  CHAPTER  1^0 


(1)  G.S,  83-9  is  hereby  amended  by  inserting  after  the  word  "may" 
and  before  the  word  "refuse"  in  line  2  of  said  section  the  following 
phrase  set  off  by  commas:  "in  accordance  with  the  provisions  of  Chapter 
150  of  the  General  Statutes,"  G.S.  83-9  is  hereby  further  amended  by 
deleting  all  of  said  section  after  the  word  "architect"  in  line  7>  and 
inserting  in  lieu  of  the  deleted  portion  the  following:  "on  grounds 

of  dishonest  practice,  unprofessional  conduct,  or  incompetence.  The 
procedure  for  such  action  shall  be  in  accordance  with  the  provisions 
of  Chapter  l50  of  the  General  Statutes." 

(2)  The  first  sentence  of  G.S,  8U-23  is  hereby  amended  by  deleting 
all  of  that  sentence  after  the  word  "attorney,"  in  line  6,  and  inserting 
in  lieu  thereof  the  following:  "an  appeal  shall  lie  to  the  courts  of 
the  state  in  the  manner  provided  by  Chapter  150  of  the  General  Statutes.' 

(3)  G.S,  8U-28  is  hereby  amended  by  deleting  all  of  said  section 
following  the  word  "conform"  in  line  17,  and  inserting  in  lieu  of  the 
deleted  portion  the  following:  "with  the  provisions  of  Chapter  1^0 

of  the  General  Statutes,  The  procedure  provided  by  Chapter  150  shall 
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apply  in  all  cases  of  discipline  or  disbarments  arising  under  this 
section," 

(U)  C'.S,  8U-29  is  hereby  amended  by  deleting  the  words  "either  by 
the  council  or  its  committee,  but  with  the  right  to  appeal  therefrom," 
in  lines  11  and  12  thereof,  and  inserting  in  lieu  of  such  words  the 
following:  "in  accordance  with  the  procedure  established  in  G,S,  150-17," 

(5)  G.S,  86-21  is  hereby  amended  by  deleting  all  of  said  section 
following  the  comma  after  the  first  word  in  line  U>  and  inserting  in 
lieu  thereof  the  words:  "except  in  accordance  with  the  provisions  of 
Chapter  1^0  of  the  General  Statutes," 

(6)  The  first  paragraph  of  G,S,  87-10  is  hereby  amended  by  deleting 
the  last  three  lines  of  said  paragraph  and  inserting  in  lieu  thereof 

the  following:  "an  examination,  except  in  accordance  with  the  provisions 
of  Chapter  150  of  the  General  Statutes," 

(7)  Tl-ie  first  paragraph  of  G.S,  87-11  is  hereby  amended  by  deleting 
all  of  said  paragraph  after  the  second  sentence  and  inserting  in  lieu 

of  the  deleted  portion  the  following:  "Such  charges,  unless  dismissed 
without  hearing  by  the  board  as  unfounded  or  trivial,  shall  be  heard 
and  determined  by  the  board  in  accordance  with  the  provisions  of  Chapter 
150  of  the  General  Statutes." 

(8)  G,S,  87-23  is  hereby  amended  by  deleting  all  of  the  section 
following  the  second  sentence  and  inserting  in  lieu  of  the  deleted 
portion  the  following:   "All  of  such  charges  shall  be  in  writing  and 
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verified  by  the  complainant,  and  such  charges  shall  be  heard  and  determined 
by  the  board  in  accordance  with  the  provisions  of  Chapter  1^0  of  the 
General  Statutes," 

(9)  G.S.  87-35  is  hereby  amended  by  deleting  all  of  the  section 
following  the  first  sentence,  and  inserting  in  lieu  of  the  deleted  por- 
tion the  following:  "Each  charge  against  any  contractor  submitted  to 
the  board  shall  be  in  writing  and  sworn  to  by  the  complainant,  The  pro- 
cedure for  the  revocation  or  suspension  of  a  license  shall  be  in 
accordance  with  the  provisions  of  Chapter  1^0  of  the  General  Statutes," 

(10)  G.S,  Q7-hb   is  hereby  amended  by  deleting  the  words  "after 
hearing"  in  the  second  line,  and  inserting  in  lieu  thereof  the  following: 
"in  accordance  vdth  the  provisions  of  Chapter  150  of  the  General  Statutes." 

(11)  GiS,  86-27  is  hereby  amended  by  deleting  all  of  said  section 
following  the  comma  after  the  word  "causes"  in  line  },   and  inserting 

in  lieu  thereof  the  words i  "except  in  accordance  with  the  provisions 
of  Chapter  150  of  the  General  Statutes," 

(12)  The  third  paragraph  of  G.S,  89-6  is  hereby  amended  to  read 
as  follows:  "In  case  the  Board  denies  the  issuance  of  a  certificate 
to  an  applicant,  the  registration  fee  deposited  shall  be  returned  by 
the  Board  to  the  applicant]  and  such  denial  must  be  in  accordance  with 
the  provisions  of  Chapter  150  of  the  General  Statutes," 

(13)  G.S*  89-9  is  hereby  amended  by  deleting  the  second  paragraph 
thereof.  G.S,  89-9  is  further  amended  by  deleting  the  fourth,  fifth  and 
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sixth  sentences  (beginning  on  line  10  and  ending  on  line  19)  of  the  first 
paragraph  and  inserting  at  the  end  of  said  paragraph  the  following: 
"Such  board  proceedings  shall  be  in  accordance  idLth  the  provisions  of 
Chapter  150  of  the  General  Statutes." 

(lU)  G.S.  90-3  is  hereby  amended  by  deleting  from  the  end  of  that 
section  the  phrase  "as  provided  in  §  90-lU"  and  inserting  in  lieu  of 
such  deleted  portion  the  words:  "subject  to  the  provisions  of  Chapter 
150  of  the  General  Statutes." 

(1^)  G.S.  90-lU  is  hereby  amended  by  deleting  from  said  section 
the  third  sentence  which  reads:  "The  findings  and  action  of  said  Board 
shall,  in  all  such  cases  and  hearings,  be  final  and  conclusive.";  and 
by  inserting  ijnniediately  before  the  last  sentence  of  said  section  the 
following:  "The  provisions  of  Chapter  1^0  of  the  General  Statutes 
shall  apply  to  any  action  of  the  Board  of  Medical  Examiners  in  revoking, 
rescinding,  and  refusing  to  issue  licenses  under  this  section." 

(16)  G.S,  90-Ul  is  hereby  amended  by  changing  to  a  period  the  comma 
after  the  word  "violation"  in  line  k   of  the  third  paragraph  of  said 
section  and  deleting  the  remainder  of  the  section.  G.S.  90-h.l  is  here- 
by further  amended  by  inserting  in  lieu  of  the  deleted  portion  the 
following:  "Upon  completion  of  the  investigation,  the  investigator 
shall  prepare  a  written  report  for  the  board,  setting  forth  all  the 
facts  discovered  relating  to  the  matter  investigated.  If  the  board  is 
then  of  opinion  that  there  exists  probable  ground  for  depriving  the  ac- 
cused of  his  license,  or  certificate  of  renewal  of  license,  it  shall 
institute  an  appropriate  proceeding  to  hear  the  matter  in  accordance 
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with  the  provisions  of  Chapter  150  of  the  General  Statutes." 

(17)  G,S.  90-65  is  hereby  amended  by  deleting  the  phrase  "after 
due  notice  and  hearing"  in  line  5  of  said  section,  and  by  inserting  after 
the  first  sentence  in  said  section  the  following:  "Such  action  taken 

by  the  board  shall  be  in  accordance  with  the  provisions  of  Chapter  1^0 
of  the  General  Statutes," 

(18)  G,S.  90-117  is  hereby  amended  by  deleting  from  line  20  of 
said  section  the  words  "to  punishment  for  contempt  by  the  board"  and 
inserting  in  lieu  thereof  the  following  words:  "to  contempt  charges 
in  the  manner  set  forth  in  G.S,  150-17." 

(19)  The  last  paragraph  of  G.S,  90-12U  is  hereby  amended  by  de- 
leting the  first,  second,  and  third  sentences  of  said  paragraph  (being 
lines  23  through  29  and  part  of  line  30  of  said  section),  and  inserting 

in  lieu  of  such  deleted  portion  the  following:  "Board  action  in  revoking 
a  certificate  of  registration  shall  be  in  accordance  with  the  provisions 
of  Chapter  150  of  the  General  Statutes." 

(20)  G.S.  9O-I36  is  hereby  amended  by  deleting  therefrom  the  last 
three  paragraphs,  and  inserting  in  lieu  of  such  deleted  portion  the 
following:  "The  Board  nay  neither  suspend  nor  revoke  any  license, 
however,  for  any  of  the  causes  hereinabove  set  forth  except  in  accordance 
with  the  provisions  of  Chapter  l50  of  the  General  Statutes," 

(21)  G.S,  9O-I69  is  hereby  amended  by  changing  the  comma  to  a  period 
after  the  words  "General  Statutes  of  North  Carolina"  in  the  second 
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sentence  of  said  section,  and  deleting  the  remainder  of  said  sentence. 

(22)  G,S,  90-171. 8  is  hereby  amended  by  changing  the  comma  to  a 
period  after  the  words  "General  Statutes  of  North  Carolina"  in  the  second 
sentence  of  said  section,  and  deleting  the  remainder  of  said  sentence, 

(23)  G,S,  90-18U  is  hereby  amended  by  changing  the  citation  "|§  150-1 
to  l50-8"  in  line  3  of  said  section,  so  that  the  citation  shall  read 
"Chapter  l50  of  the  General  Statutes." 

(2ii)  G.S.  90-197  is  hereby  amended  by  changing  the  citation  "§§  l50-l 
to  1^0-8"  in  line  3  of  said  section,  so  that  the  citation  shall  read 
"Chapter  1^0  of  the  General  Statutes," 

(25)  G.S,  90-197  is  hereby  further  amended  by  deleting  therefrom 
the  second  paragraph  (lines  l6  through  19)  and  inserting  between  the 
words  "may"  and  "suspend"  in  the  first  line  of  the  last  paragraph,  the 
following:  "in  accordance  with  the  provisions  of  Chapter  1^0  of  the 
General  Statutes," 

(26)  G.S.  9O-2I49  is  hereby  amended  by  deleting  from  eaid  section  all 
of  the  third  paragraph  except  the  last  sentence  of  said  paragraph;  by 
deleting  all  of  the  fourth  paragraph;  and  by  inserting  at  the  end  of 

said  section  the  following:  "The  procedure  for  revocation  and  suspension 
of  a  license  shall  be  in  accordance  with  the  provisions  of  Chapter  150 
of  the  General  Statutes," 

(27)  G.S.  93-12(9)  is  hereby  amended  by  deleting  the  last  paragraph 
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of  said  subsection  and  inserting  in  lieu  of  said  deleted  paragraph  the 
following:  "Any  disciplinary  action  taken  shall  be  in  accordance  with 
the  provisions  of  Chapter  1^0  of  the  General  Statutes," 
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APPENDIX  C 


PROPOSED  ACT  CONCERNING 
DECISIONS  OF  THE  BOARD  OF  LAW  EXAMINERS 


PROPOSED  ACT  CONCERNING 
DECISIONS  OF  THE  BOARD  OF  LAW  EXAMINERS 


Section  1.       . 

Whenever  the  Board  of  Law  Examiners  has  determined  that  a  person 
who  has  duly  made  application  to  take  an  examination  to  be  given  by 
the  Board  or  that  a  person  who  has  taken  and  passed  an  examination 
given  by  the  Board,  has  failed  to  satisfy  the  Board  of  his  qualifica- 
tions to  be  examined  or  to  be  issued  a  license,  as  the  case  may  be, 
the  Board  shall  immediately  notify  such  person  of  its  decision  and 
indicate  in  what  respects  the  applicant  has  so  failed  to  satisfy  the 
Board,  Any  person  aggrieved  by  such  a  decision  of  the  Board  shall  be 
entitled  to  an  opportunity  to  be  heard  before  the  council  of  the  North 
Carolina  State  Bar  or  its  trial  committee. 

If  such  person  desires  a  hearing  he  shall,  within  ten  days  after 
receipt  of  the  Board's  decision,  deposit  in  the  mails  a  registered 
letter  addressed  to  the  council  and  containing  a  request  for  a  hearing. 
The  council  shall,  within  twenty  days  of  receipt  of  such  request  notify 
the  person  of  the  time  and  place  of  hearing.  The  hearing  shall  be  held 
within  a  reasonable  time. 

The  council  shall  hold  hearings  pursuant  to  this  section  in  the 
same  manner  as  provided  for  hearings  in  other  proceedings  before  the 
council.  Following  such  hearing  the  council  shall  determine  whether 
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the  applicant  is  qualified  to  be  examined  or  is  entitled  to  be  licensed, 
as  the  case  may  be,  provided  that  there  shall  be  a  presumption  that  the 
decision  of  the  Board  was  correct,  A  decision  resulting  from  a  hear- 
ing held  pursuant  to  this  section  shall  be  subject  to  judicial  review 
to  the  same  extent  and  in  the  same  manner  as  decisions  resulting  from 
other  proceedings  before  the  council. 

In  the  event  that  any  person  entitled  to  an  opportunity  to  be 
heard  under  this  section  fails,  without  good  cause  as  determined  by 
the  council  or  its  trial  committee,  to  request  a  hearing  within  the 
time  and  in  the  manner  required  by  this  section,  the  decision  of  the 
Board  affecting  such  person  shall  be  final  and  not  subject  to  administra- 
tive or  judicial  review. 

Section  2, 

Whenever  a  person  has  duly  made  application  to  take  an  examination 
to  be  given  by  the  Board  of  Law  Examiners  and  the  date  set  for  the 
examination  arrives  before  a  final  decision  is  reached  as  to  whether 
he  is  entitled  to  take  the  examination,  such  person  shall  be  allowed 
to  take  the  examinationj  Provided  however,  that  the  taking  of  the  examina- 
tion by  such  person  shall  not  be  deemed  a  waiver  of  any  objection  which 
the  Board  or  council  may  have  to  such  person's  qualifications  to  take 
the  examination  or  to  be  licensed,  and  if  pursuant  to  Section  1  of 
this  act  a  final  decision  is  reached  that  such  person  was  not  entitled 
to  have  taken  the  examination  or  is  not  entitled  to  be  licensed  the 
Board  may  treat  the  matter  as  if  such  person  had  never  been  examined. 
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AN  ACT  FOR 
JUDICIAL  REVIEW  OF  ADMINISTRATIVE  DECISIONS 
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AN  ACT  FOR 

JUDICI/lL  review  of  ADIilNISTRATIVE  DECISIONS 


Section  1,  Definitions.  —  As  used  in  this  act  the  terms 

(a)  "Administrative  agency"  or  "agency"  shall  mean  any  state 
officer,  committee,  authority,  board,  bureau,  commission, 
or  deparlanent  authorized  by  law  to  make  administrative 
decisions,  except  those  agencies  in  the  legislative  or 
judicial  branches  of  government,  and  except  those  whose 
procedures  are  governed  by  Chapter  1^0  of  the  General 
Statutes, 

(b)  "Administrative  decision"  or  "decision"  shall  mean  any  de- 
cision, order,  or  determination  rendered  by  an  administrative 
agency  in  a  proceeding  in  which  the  legal  rights,  duties, 

or  privileges  of  specific  parties  are  required  by  law  or 
constitutional  right  to  be  determined  after  an  opportunity 
for  agency  hearing. 

Section  2,  Right  to  ^judicial  review.  —  Any  person  who  is  ag- 
grieved by  a  final  administrative  decision,  and  who  has  exhausted  all 
administrative  remedies  made  available  to  him  by  statute  or  agency 
rule,  is  entitled  to  judicial  review  of  such  decision  under  this  act, 
unless  adequate  procedure  for  judicial  review  is  provided  by  some  other 
statute,  in  which  case  the  review  shall  be  under  such  other  statute. 
Nothing  in  this  chapter  shall  prevent  any  person  from  invoking  any 


!i...'       ,J' 


fio ' 


'j  y  Y-i  ■ : , . 


^:?kVl;,  .'J'/'^^n      -  :  iH     ^i.'SX^  ihjfj~''^0' 


ii^^^j, ,' :; 


.v;.,ii^T^fflb». 


CJS^-^iJ   )> 


f/.l 


*  4;I      :"  ^v      ,-lJl^  t 


■J.i  (^'WB'  -^n 


•:]^'^     X  ;.  ;:>'U«  ■   ; 


judicial  remedy  available  to  him  under  the  law  to  test  the  validity  of 
any  administrative  action  not  made  reviewable  under  this  act. 

Section  3.  Right  to  .judicial  intervention  when  agency  unreasonably 
delays  decision.  —  Unreasonable  delay  on  the  part  of  any  agency  in 
reaching  a  final  administrative  decision  shall  be  justification  for 
any  person  whose  rights,  duties,  or  privileges  are  adversely  affected 
by  such  delay  to  seek  a  court  order  compelling  action  by  the  agency. 

Section  U.  Manner  of  seeking  review;  time  for  filing  petition; 
waiver.  —  In  order  to  obtain  Judicial  review  of  an  administrative  de- 
cision under  this  chapter  the  person  seeking  review  must  file  a  petition 
in  the  superior  court  of  Wake  County,  Such  petition  may  be  filed  at 
any  time  after  final  decision,  but  must  be  filed  not  later  than  thirty 
days  after  a  written  copy  of  the  decision  is  served  upon  the  person 
seeking  the  review  by  personal  service  or  by  registered  mail,  return 
receipt  requested.  Failure  to  file  such  petition  within  the  time 
stated  shall  operate  as  a  waiver  of  the  right  of  such  person  to  review 
under  this  chapter,  except  that  for  good  cause  shown,  the  judge  of 
the  superior  court  may  issue  an  order  permitting  a  review  of  the  ad- 
ministrative decision  under  this  chapter  notwithstanding  such  waiver. 

Section  5,  Contents  of  petition;  copies  served  on  all  parties.  — 
The  petition  shall  explicitly  state  what  exceptions  are  taken  to  the 
decision  or  procedare  of  the  agency  and  what  relief  the  petitioner 
seeks.  Within  ten  days  after  the  petition  is  filed  with  the  court, 
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the  person  seeking  the  review  shall  serve  copies  of  the  petition  by- 
registered  mail,  return  receipt  requested,  upon  the  agency  which  rendered 
the  decision,  and  upon  all  who  were  parties  of  record  to  the  agency- 
proceedings.  Names  and  addres*?es  of  nuch  parties  shall  be  furnished 
to  the  petitioner  by  the  agency  upon  request.  Any  party  to  the  agency 
proceeding  may  become  a  party  to  the  review  proceedings  by  notifying 
the  court  within  ten  days  after  receipt  of  the  copy  of  the  petition. 

Section  6,  Record  filed  by  agency  with  clerk  of  superior  court; 
contents  of  record;  costs,  —  Within  thirty  days  after  receipt  of  the 
copy  of  the  petition  for  re-^lew^  or  within  such  additional  time  as  the 
court  may  allow,  the  agency  shall  transmit  to  the  reviewing  court  the 
original  or  a  certified  copy  of  the  entire  record  of  the  proceedings 
under  review.  With  the  permission  of  the  court,  the  record  may  be 
shortened  by  stipulation  of  all  parties  to  the  review  proceeding.  Any 
party  unreasonably  refusing  to  stipulate  to  limit  the  record  may  be 
taxed  by  the  court  for  such  additional  costs  as  may  be  occasioned  by 
the  refusal.  The  court  may  require  or  permit  subsequent  corrections 
or  additions  to  the  record  when  deemed  desirable. 

Section  7,  Stay  of  board  order.  —  at  any  time  before  or  during 
the  review  proceeding  the  aggrieved  person  may  apply  to  the  reviewing 
court  for  an  order  staying  the  operation  of  the  administrative  decision 
pending  the  outcome  of  the  review.  The  court  may  grant  or  deny  the 
stay  in  its  discretion  upon  such  terms  as  it  deems  proper. 

Section  8,  Procedure  for  taking  newly  discovered  evidence.  —  At 
any  time  after  petition  for  review  has  been  filed,  application  may  be 
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made  to  the  reviewing  court  for  leave  to  present  additional  evidence. 
If  the  court  is  satisfied  that  the  evidence  is  material  to  the  issues, 
that  it  is  not  merely  cumulative,  and  that  it  could  not  reasonably  have 
been  presented  at  the  hearing  before  the  agency,  the  court  may  remand 
the  case  to  the  agency  where  additional  evidence  shall  be  heard.  The 
agency  may  then  affirm  or  modify  its  findings  of  fact  and  its  decision, 
and  shall  file  with  the  reviewing  court  as  a  part  of  the  record  the 
additional  evidence,  together  with  the  affirmation,  or  any  modifica- 
tions, of  its  findings  or  decision. 

Section  9.  Review  by  the  court  without  .jury  on  the  record,  —  The 
review  of  administrative  decisions  under  this  chapter  shall  be  conducted 
by  the  court  without  a  jury.  The  court  shall  hear  oral  arguments  and 
receive  written  briefs,  but  shall  take  no  evidence  not  offered  at  the 
hearing  J  except  that  in  cases  of  alleged  irregularities  in  procedui'e 
before  the  agency,  not  shown  in  the  record,  testimony  thereon  may  be 
taken  by  the  court j  and  except  that  where  no  record  was  made  of  the 
administrative  proceeding  or  the  record  is  inadequate,  the  judge  in 
his  discretion  may  hear  the  matter  de  novo. 

Section  10,  Scope  of  review;  power  of  court  in  disposing  of  the 
case,  —  The  court  may  affirm  the  decision  of  the  agency  or  remand  the 
case  for  further  proceedings;  or  it  may  reverse  or  modify  the  decision 
if  the  substantial  rights  of  the  petitioners  may  have  been  prejudiced 
because  the  administrative  findings,  inferences,  conclusions,  or  de- 
cisions are: 

(a)  in  violation  of  constitutional  provisions j  or 
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(b)  in  excess  of  the  statutory  authority  or  jurisdiction  of 
the  agency;  or 

(c)  made  upon  unlawful  procedure;  or 

(d)  affected  by  other  error  of  law;  or 

(e)  unsupported  by  competent,  material,  and  substantial 
evidence  in  view  of  the  entire  record  as  submitted;  or 

(f )  arbitrary  or  capricious. 

If  the  court  reverses  or  modifies  the  decision  of  the  agency,  the  judge 
shall  set  out  in  writing,  which  writing  shall  become  a  part  of  the  record, 
the  reasons  for  such  reversal  or  modification. 

Section  11,  Appeal  to  supreme  court;  obtaining  stay  of  court's 
decision,  ~  Any  party  to  the  review  proceeding,  including  the  agency, 
may  appeal  tc  the  supreme  court  from  the  final  judgment  of  the  superior 
court  under  rules  of  procedure  applicable  in  other  civil  cases.  The 
appealing  party  may  apply  to  the  superior  court  for  a  stay  of  its  final 
determination,  or  a  stay  of  the  administrative  decision,  whichever 
shall  be  appropriate,  pending  the  outcome  of  the  appeal  to  the  supreme 
court. 

Section  12,     Provisions  declared  severable,  —  If  any  provision  of 
this  act  or  the  application  thereof  to  any  person  or  circumstance  is 
held  invalid,  such  invalidity  shall  not  affect  other  provisions  or 
applications  of  the  act  which  can  be  given  effect  without  the  invalid 
provision  or  applicabion,  and  to  this  end  the  provisions  of  this  act 
are  declared  to  be  severable. 
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